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when determining the overall level of risk associated with a specific data release, there are two key approaches: the static level and the dynamic level. at the static level, the expert looks at the amount of data being released, the information released, how it is released and the analysis of the controls that exist to control the risk of disclosure. at the dynamic level, the expert looks at the rules and procedures that are
in place to control the risk of disclosure. both of these approaches are absolutely necessary for the determination of the overall level of risk associated with a release. this is exactly why we need to document the specific statistical and scientific methods that we use and describe the processes that we applied in the privacy rule. ocr should have adequate information to assess the methods that are used. requiring the
use of a specific protocol from the expert should make this easy for ocr to review. the disclosures of the best-practice documents and best-practice guidelines are intended to assist covered entities and business associates in identifying, evaluating, and mitigating the risk of the disclosure of identifiable health information to third-party recipients who are not disclosed to in the privacy rule consent. the disclosures do
not directly establish the applicable disclosure risk determination process, nor do they provide guidance on which method is most appropriate for each type of identifiable health information disclosure risk. rather, the disclosures provide information that can be used to assist covered entities and business associates in making an informed risk determination regarding identifiable health information and in choosing a

method to protect the information from identification. the disclosures are intended to aid covered entities and business associates in determining whether particular methods could be applied to identified health information to mitigate the anticipated risks. the disclosures are not meant to supersede the statutory provisions of the privacy rule, including, but not limited to, the procedures for obtaining an expert
determination or the procedures for determining which methods are appropriate for the types of identifiable health information at issue in the particular situation.
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